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EXTRACTS 

FROM  THE 

PROJECTED 

PENAL  CODE 

CONTAINING!  THE 

FOURTH  SECTION 

OF  THIS 

THIRTEENTH  CHAPTER, 
THIRD  BOOK: 

ENTITLED 

"OF  OFFENCES  WHICH  AFFECT  WRITTEN  CONTRACTS." 

SO    MANY    OF    THE    DEFINITIONS    CONTAINED    IN    THE 

FIRST  BOOK 

kS  APPLY  TO  TERMS  EMPLOYED  IN  THE  SAID  CHAPTER. 

THAT  PART  OP  THE 

FOURTH  BOOK 

WHICH    CONTAINS    THE    FORMS    OF    PROCEEDING. 
AND  OF  THE 

FIFTH   BOOK 

Which  gives  the  rules  of  Evidence,  applicable  exclusively  to  those  offences. 

TO  WHICH  IS  PREFIXED 

AJV  EXTRACT 

FROM   A 

PRELIMINARY  DISCOURSE, 

Indicating  the  changes  that  have  been  made,  and  assigning  the 
reasons  for  adopting  them. 

The  whole  intended  to  exemplify  the  manner  in  which  the  Projected 

Code  xvill  be  executed,  by  exhibiting  in  one  view  the  several 

parts,  which  bear  upon  a  single  class  of  offences. 


3ieto=(©rleaas: 

PRINTED  BY  BENJ.  LEVY  &  CO. 
JV».  8S  Royal-street,  between  Bienville  and  Conti-streets. 

18  2  3 


The  following  definitions  ought  to  have  been  inserted  at  the  18th 
page. 

POLITICAL  RIGHTS— Are  those  which  are  given  by  the  Con- 
stitution, or  by  law,  of  electing  or  being  elected,  or  appointed  to  fill 
any  public  office,  or  to  perforin  any  function  in  any  branch  of  the 
government. 

CIVIL  RIGHTS — Are  those  which  every  free  person  is  authoris- 
ed by  law  to  exercise,  for  the  preservation,  either  of  his  own  person, 
property,  or  reputation,  or  of  the  property,  person,  or  reputation  of 
certain  designated  individuals,  by  virtue  of  some  authority  given  by 
consent,  or  conferred  by  some  private  office. 

OFFICE — Is  a  delegation,  either  mediately,  or  immediately,  from 
the  sovereignty  of  the  state,  of  powers  to  perform  certain  duties, 
either  for  carrying  on  the  operations  of  government  in  some  of  its 
branches,  which  is  called  a  public  office  ;  for  performing  some 
duty,  in  relation  to  certain  designated  individuals,  or  their  property, 
which  is  called  a  private  office  ;  or  for  exercising  certain  functions 
in  a  public  or  private  corporation,  which  is  designated  by  the  name 
of  a  corporate  office. 

COROMARIES. 

Cor.  1.  An  office  being  a  delegation  from  the  sovereign  power,  it 
follows  that  a  representative  to  either  house  of  the  general  assembly, 
is  not  an  officer ;  because  his  powers  are  not  derived  from  the  sove- 
reignty, but  from  a  portion  only  of  it. 

Cor.  2.  The  Governor  being  chosen  by  the  whole  sovereign  power, 
is  an  officer.  c+^J?c~-  &—,£*-,->- tj,  £**-<>*-'- //rv-i~ 

Cor.  3.  A  person  elected  to  perform  certain  public  functions,  al- 
though chosen  by  a  part  only  of  the  state,  is  an  officer,  because  his 
election  is  only  a  designation  of  the  person;  but  his  powers,  as  well  as 
the  right  to  designate  him,  are  derived  from  the  sovereignty. 

Cor.  4.  Persons  chosen  or  appointed  to  perform  certain  functions 
in  public  corporations,  are  public  officers,  if  commissioned  by  the 
authority  of  the  State ;  other  officers  of  corporations,  whether  public 
or  private,  are  not  public  but  corporate  officers. 

Cor.  5.  The  Legislature  representing  the  so  v.  ,-o  .»,_.. 

extent  expressed  in  the  Constitution;  the  creaf        ■*  an  officer,  or  (fee 
constitutional  delegation  of  a  right  to  cr  oe,  by  them,  is  a  me- 

diate exercise  of  the  sovereign  power  "'  the  definition. 

N.  B.  For  the  further  division  ;.  definition  of  the  different  kinds 
of  offices,  see  the  first  book. 

ACT — Wh  pp  I  at  »  written  instrument,  is  a  term  used  to  con- 
nec'  .ouument  with  the  party  who  has  given  it  validity,  by  his 

1      l   i ture  or  legal  assent ;  when  thus  perfected,  the  instrument  is  said 
j  be  the  act  of  the  party  who  has  signed  or  legally  acknowledged  it. 


Jlfto=:©rXe!W!tS,  June  24,  1823. 

SIR, 
...  The  Extractsfrom  the  projected  Penal  Code,  herewith  delivered 
to  you,  were  made  in  order  to  present  at  one  view  the  bearing-  of  its 
different  parts  on  a  single  class  of  offences,  and  thus  enable  you  to 
judge  more  readily  of  its  effect.  This  could  not  be  done  by  the  pub- 
lication of  any  one  of  the  Chapters  separately.  Some  time  must 
elapse  before  the  whole  work  can  be  published,  and  until  it  appears; 
none  but  an  imperfect  judgment  could  have  been  formed  of  the  con- 
nection of  the  parts,  without  some  measure  of  the  kind  now  adopted. 
I  have  selected  for  the  purpose  a  title  of  much  importance  in  crimi- 
nal jurisprudence,  and  have  exhibited  the  text  of  the  law  respecting  it; 
the  definitions  of  terms  used  in  the  text;  the  regulations  of  practice 
peculiar  to  this  offence,  and  some  rules  of  evidence  solely  applicable 
to  it. 

A  discourse  will  be  prefixed  to  each  great  division  of  the  Code, 
when  it  shall  be  presented  to  the  Legislature  for  their  consideration. 
I  have  extracted  from  one  of  them,  such  parts,  as  relate  to  the  pre- 
sent title,  in  order  to  elucidate  the  subject  and  explain  the  reason  for 
changes  that  have  been  proposed.  This  is  a  fair  specimen  of  the 
whole  code,  with  this  difference,  that  there,  ^ktext,  the  definitions, 
the  rules  of  proceeding,  and  of  evidence,  are^Bund  in  the  correspon- 
dent, divisions  of  the  work  ;  while  here  they  ar^rought  together.  It 
-will  occur  to  you  Sir,  that  only  tt)at  part  of  ^P  code  of  procedure, 
and  of  the  rules  of  evidence,  and  of  the  book  of  definitions,  which  re- 
late to  the  particular  offence  could  be  given,  in  a  specimen  of  this 
kind;  and  that  therefore  this  will  not  enable  you  to  form  a  true  judg- 
ment of  those  parts  of  the  work. 

My  object  in  making  this  communication  is  to  request  that  you 
will  examine  the  several  articles  now  submitted  to  you,  with  close  at- 
tention ;  that  you  will  at  as  early  a  period  as  possible,  point  out  such 
of  the  many  errors  I  must  have  committed,  as  you  may  discover ;  and 
suggest  such  alterations  and  improvements  as  may  occur  to  you.  I 
wish  you  particularly  to  test  my  definition  of.  the  offence  of  forgery, 
by  an  in<y-»»'y  W'-ther  it  includes  any  act  that  ought  not  to  be  pun- 
ished, or  does  not  i,r0vide  for  all  that  ought  to  be  included.  Should 
any  such  case  occur  to  y0U}  be  pleased  to  state  it,  that  I  may  modify 
the  definition,  so  as  to  embrace,  or  exclude  it. 

The  great  importance  of  the  work,  a  consciousness  of  the  want  of 
ability  to  bring  it  to  perfection,  and  the  desire,  to  avail  myself  of  eve- 
ry suggestion  that  may  enable  me  to  present  it  to  the  .Legislature  in 
the  least  objectionable  form,  induce  me  to  hope  that  you  devote  some 
part  of  your  leisure  to  a  compliance  with  my  request. 
I  am,  very  respectfully. 

Your  most  obedient  servant, 

EDWARD  LIVINGSTON. 
TO 


EXTRACT 

From  so  much  of  the  preliminary  discourse,  as  relates  to  Offences 
affecting  written  contracts. 
«  The  next  class  of  offences  which  may  be  distributed  under 
the  head  of  those  which  injure  the  commerce,  manufactures,  or 
trade  of  the  country,  are  those  affecting  the  validity  of  written 
contracts— a  most  important  title  in  the  criminal  law  of  modern 
times,  although  scarcely  known  in  the  simple  code  of  our  ances- 
tors in  the  middle  ages.  Among  the  offences  of  this  class,  for- 
gery is  the  most  prominent.  As  was  natural,  it  has  closely  fol- 
lowed the  footsteps  of  paper  credit;  it  has  increased  with  in- 
creasing commerce,  and  thrives  most  where  the  circulation  of 
Bank  paper  is  most  widely  spread.  In  England  it  was  an 
offence  at  common  law  ;  but  it  could  not  be  very  prevalent  at  a 
time  when  commerce  was  barter,  and  when  the  evidences  of 
public  and  private  credit,  being  alike  unknown,  little  inducement 
was  offered  for  the  exercise  of  the  ingenuity  of  the  very  few  who 
had  learning  enough  to  commit  the  offence  :  being  then  neither 
felt  nor  apprehended  as  a  serious  evil,  it  was  punished  only  as  a 
misdemeanor. 

By  the  first  statute,  (8  Richard  2,  c.  4.)  it  would  appear,  that 
this  crime  was  only  apprehended  from  judges  and  clerks,  and  in 
the  falsification  of  court  records  alone.  From  the  provisions  of 
the  statute  of  8  Henry  6,  we  may  judge  that  it  began  to  make  some 
progress ;  that  others,  besides  judges  and  clerks,  tampered  with 
the  records ;  and  that  the  evil  was  sufficiently  prevalent,  to  re- 
quire a  severe  penalty ;  for  by  that  statute  the  offence,  by  whom- 
soever committed,  is  raised  in  the  calender  of  crimes  to  the  rank 
of  felony.  But  by  the  operation  of  a  clerical  privilege,  this  law 
had  the  effect  of  exempting  from  punishment  the  only  persons 
who  were  enabled  to  commit  the  offence;  while  its  penalties 
could  be  enforced  against  those  only  who  were  under  a  physical 
incapacity  of  incurring  them  :  Although  the  crime  could  be 
committed  by  none  who  could  not  read,  the  knowing  how- 
to  read,  was  the  certain  means  of  escaping  punishment; 
which  was  only  inflicted  on  those,  who  demonstrated  by  their 
ignorance  of  that  art,  that   they  were  not  guilty.      This  ab- 


surdity  continued  until  late  in  the  reign  of  Elizabeth.  We 
then  find  the  government  first  beginning  to  pay  some  attention  to 
the  subject — but  their  statutes  protected  no  species  of  written 
contracts,  until  experience  had  shown  that  it  became  the  object 
of  the  offence,  and  its  prevalence  forced  them  to  legislate ;  but 
even  then,  they  carefully  restricted  their  protection  to  that  spe- 
cies of  writing  which  called  for  their  immediate  attention,  leaving 
all  others  to  form  the  subject  of  another  law,  when  their  intro- 
duction into  commerce,  should  tempt  the  hand  of  the  forger  to 
counterfeit  them  ;  so  that  the  English  statutes,  might  serve  as  a 
chronological  catalogue  of  the  securities  successively  in  use  from 
the  time  of  the  first  statute,  to  the  present  day. 

The  first  enactments  on  this  subject  are,  I  believe,  the  statutes 
of  8  Richard  2,  c.  4  &  8.  Henry  6,  c.  12.  before  referred  to ;  neither 
of  these  relate  to  any  other  forgery,  than  that  of  records ;  from 
that  time  no  other  writing  seems  to  have  claimed  the  attention  of 
the  law  until  the  5th  year  of  the  reign  of  Elizabeth,  when  the  forge- 
ry of  deeds,  charters,  sealed  writings,  court  rolls,  and  wills,  by  one 
section;  and  by  another  that  of  obligations,  acquittances,  and  re- 
leases was  punishable  by  mutilation,  imprisonment  and  forfeiture. 
During  this  reign  there  is  but  one  other  law  on  the  subject,  (39 
jEHz.")  relating  to  soldiers  and  mariners  passes  ;  (the  forgery  of 
which  is  made  felony  without  benefit  of  clergy,)  from  this  time 
for  more  than  a  century.  I  find  no  statute  referred  to  in  the  trea-~ 
tises  on  this  subject.  But  they  multiply  afterwards  in  an  extra- 
ordinary ratio.  There  are  two  in  the  reign  of  William  the  3d,  five 
that  of  Anne;  under  the  1st  Geo.  eight;  ten  in  the  reign  of  his 
immediate  successor;  and  from  the  1st  to  the  45th  of  George  3d. 
(since  which  I  have  no  account)  thirty-seven,  making  in  all,  more 
than  sixty  statutes,  bearing  on  different  modifications  of  the  same 
offence. 

This  legislation,  was  inevitably  confused  from  its  prolixity.  It 
was  also  from  its  nature,  in  some  degree  inefficient.  By  attempt- 
ing the  difficult,  perhaps  the  unattainable  object,  of  protecting 
every  species  of  writing  by  name,  it  constantly  left  some  unpro- 
vided for,  and  of  course  open  to  the  enterprise  of  offenders,  until 
the  statute,  like  the  "  P«na  fiede  Claudo"  of  the  Poet,  came  limp- 


3 

ing  behind  it  with  a  new  penalty.  But  the  application  of  this 
penalty  was  attended  with  new  difficulties  from  the  defects  of  the 
system.  As  each  penalty  was  denounced  against  those  who  fal- 
sified a  particular  instrument,  it  was  necessary  in  the  act  of  ac- 
cusation, to  charge  that  the  writing  in  question  was  one  of  that 
particular  class.  A  mistake  in  this  nomenclature  has  proved  fa- 
tal to  more  than  one  prosecution. 

Another  source  of  uncertainty  in  this  system  is,  that  a  change 
of  circumstances  and  habits  in  the  country,  may  render  the  law 
obscure  and  sometimes  unintelligible.  The  name  by  which  cer- 
tain writings  are  designated  in  the  act,  may  be  well  understood 
at  the  time  of  its  passage,  and  afterwards  by  disuse  become 
wholly  unknown,  at  least  to  the  people,  for  instance ;  in  the  ter- 
ritorial law  of  1805,  it  is  made  forgery  to  counterfeit  a  cotton  re- 
ceipt. This  instrument,  is  understood  (as  I  am  informed)  in  those 
parts  of  the  state  where  cotton  is  the  staple  commodity,  to  mean  a 
kind  of  negociable  receipt,  given  by  the  owners  of  cotton  gins,  to 
their  customers,  for  cotton  brought  to  be  cleaned  ;  but  in  the  lower 
part  of  the  country,  I  doubt  whether  it  is  even  now  generally  under- 
stood, and  certainly  it  would  not  be,  if  either  that  species  of  culture 
were  abandoned,  or  if  by  the  invention  of  some  cheap  machinery 
every  planter  should  clean  his  own  cotton.  In  either  of  these 
cases  the  term  might  be  applied  to  some  instrument  for  which  it 
was  never  intended. 

Our  legislature  might  have  avoided  these  inconveniencies,  but 
unfortunately  they  proceeded  on  the  same  vicious  plan,  of  enu- 
meration, which  had  been  adopted  in  the  statute  law  of  England; 
and  as  might  have  been  expected,  with  the  same  effect ;  although 
in  framing  our  law  of  1805,  we  had  the  English  catalogue  before 
us,  and  might  cull  from  her  statutes  all  the  writings  which  we 
wished  to  add  to  those  in  use  among  ourselves,  for  the  purpose 
of  protecting  them  against  forgery ;  yet  since  that  period,  two 
other  statutes  (22d  February  1817,  and  20th  March  1818,)  have 
been  found  necessary,  to  increase  the  list ;  and  in  progress  of 
time,  our  statute  book,  unless  some  other  system  be  resorted  to, 
may  on  this  head,  vie  in  prolixity  with  the  statutes  at  large. 

The  means  of  avoiding  these  inconveniencies  are  so  obvious, 
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that  I  was  at  first  inclined  to  think,  that  some  insurmountable  ob- 
jection, which  I  could  not  discover,  must  have  prevented  their 
adoption.  But  when  the  most  deliberate  exercise  of  my  judg- 
ment could  suggest  no  such  objection,  I  ventured  upon  the  de- 
scription of  the  offence,  not  by  enumerating  the  different  writings 
which  should  be  its  object ;  but  by  a  definition,  intended  to  em- 
brace all  those,  which  it  is  the  policy  of  the  law  to  protect,  by  the 
high  penalties  attached  to  the  crime  of  forgery ;  and  to  exclude 
all  those,  which  from  their  nature  ought  not  to  be  the  subject  of 
that  sanction.  This  change  is  offered  with  some  confidence — 
because  the  foundation  of  it  is  laid  in  the  definition  of  this  crime, 
by  the  common  law,  which  as  far  as  my  reading  and  observation 
have  gone,  has  given  rise  to  much  less  uncertainty  of  decision, 
than  has  taken  place  in  the  practice  under  the  statutes.  By  these 
means  all  the  uncertainty,  arising  from  an  erroneous  charge  in 
the  indictment  as  to  the  species  of  contract,  (and  it  is  no  small 
item)  will  be  avoided ;  it  will  be  hereafter  only  necessary  to  de- 
scribe the  effect  of  the  instrument,  not  to  declare  to  what  class 
of  contracts  it  belongs ;  and  every  instrument,  which  the  conve- 
nience of  commerce,  or  the  extension  of  obligations  may  intro- 
duce, will  at  once  be  protected  by  the  law,  without  a  new  statute 
to  add  its  name  to  the  list.  The  next  change  from  the  present 
system  which  is  proposed,  grew  naturally  out  of  the  first.  By  the 
33d  section  of  the  law  of  1805,  it  is  enacted  that  "  all  the  crimes, 
misdemeanors  and  offences  therein  enumerated,  shall  be  taken, 
intended  and  construed  according  to,  and  in  conformity  with, 
the  common  law  of  England" — this  has  always  been  construed 
into  an  adoption  of  the  common  law  definition,  of  the  several  of- 
fences which  are  made  punishable  by  our  statute  law,  where  the 
statute  itself  gave  no  other  definition.  But  by  the  common  law, 
some  acts  were  considered  as  forgery  which  could  not  be  brought 
within  any  reasonable  definition  of  the  offence  :  if  a  man  who  had 
made  a  conveyance,  should  afterwards  execute  another  of  a  prior 
date,  for  the  same  property  with  intent  to  defraud;  or  if  he  passed 
a  note  signed  by  himself  pretending  that  he  was  another  person, 
Who  bore  the  same  name  but  had  better  credit;  or  if  he  procured 
the  execution  of  an  instrument  which  had  been  secretly  altered, 


or  substituted  one  for  another  before  agreed  upon ;  all  of  these 
acts  were  classed  under  the  head  of  forgery;  where  they  can  be 
placed  only  by  an  arbitrary  arrangement,  that  destroys  all  sys- 
tem, and  sets  definition  at  defiance.  They  have  this  in  common 
with  forgery  that  they  are  all  fraudulent  acts,  and  are  all  commit- 
ted by  means  of  written  instruments  ;  but  forging  implies  a  falsi- 
fication of  an  instrument,  and  cannot  be  committed  by  the  frau- 
dulent use  of  a  true  one,  or  by  the  alteration  of  a  writing  before 
it  becomes  the  act  of  any  one. 

I  have,  therefore,  characteriacd  them  as  offences  affecting  writ- 
ten contracts,  and  annexed  to  them  different  measures  of  punish- 
ment, proportioned  to  the  offence  ;  but  have  not  considered  them 
as  forgeries.  In  the  definition  I  have  offered  of  forgery,  the  in- 
tent to  defraud,  is  equivalent  to  the  actual  completion  of  that  part 
of  the  offence ;  in  that  the  new  plan  coincides  with  the  present 
system;  but  it  differs  from  it  in  this;  that  no  particular  person 
need  to  be  assigned,  as  the  one  on  whom  the  fraud  was  intended 
to  be  practised.  The  necessity  for  this  designation,  and  the  un- 
certainty of  the  proof,  leads  now  to  the  escape  of  the  guilty  ;  but 
although  the  allegations  of  fraud  be  general,  it  can  never  injure 
the  innocent ;  for  if  it  does  not  appear  from  the  instrument,  it 
must  always  be  strictly  proved.  An  inspection  of  the  different  ar- 
ticles of  this  chapter  will  render  any  further  exposition  of  them 
here  unnecessary ;  if  its  provisions  are  well  drawn,  it  provides 
for  all  those  offences  affecting  the  validity  of  written  contracts, 
which  have  been  deemed  worthy  of  punishment  by  the  English 
law,  or  which  require  it  under  our  state  of  society.  The  falsifi- 
cation of  other  writings  not  affecting-  property,  such  as  public  re- 
cords and  other  official  acts,  is  provided  for  in  other  parts  of  the 
Code. 

Although  by  the  general  plan  the  definitions  of  words  used 
in  the  Code  are  collected  in  the  first  book,  it  is  deviated  from  in 
cases  where  words  or  phrases  are  used  exclusively  in  relation  to 
any  particular  offence,  in  which  case  they  are  placed  as  articles  in 
the  section  which  treats  of  the  offence.  This  deviation  is  more 
perceptible  in  this  chapter  than  perhaps  any  other  in  the  code,  and 
>t  extends  in  this  instance  so  as  to  embrace  definitions  of  some 


words  that  arc  not  used  exclusively  in  regard  to  the  offences  con- 
tained in  that  chapter — it  was  resorted  to,  in  order  to  bring  into 
one  view  every  thing  necessary  for  the  full  understanding  of  an 
important  class  of  crimes ;  but,  in  all  such  cases,  the  same  defini- 
tions will  be  found  repeated  in  the  first  book. 

That  part  of  the  fourth  book,  which  relates  particularly  to  the 
procedure  in  prosecutions  for  offences  under  this  chapter,  con- 
tains some  provisions  which  require  particular  notice.  One 
great  inconvenience  in  the  present  system,  has  already  been  hint- 
ed at ;  the  necessity  of  giving  the  false  instrument  a  name  in  the 
indictment,  in  other  words,  of  charging  that  it  purports  to  be  a 
receipt,  a  note,  or  some  other  of  the  writings  which  are  specifi- 
cally enumerated  in  the  various  acts.  By  substituting  a  definition 
instead  of  such  a  catalogue,  this  difficulty  in  the  practice  is  avoid- 
ed. Another  very  fruitful  source  of  captious  exception  arose 
from  the  necessity  of  setting  forth  exact  copies  of  the  instrument 
in  the  indictment,  a  mistake  in  which  led  always  to  delay,  and 
sometimes  defeated  the  ends  of  justice;  it  is  thought  that  the 
provisions  on  this  subject  will  effectually  prevent  this  evil,  while 
at  the  same  time  they  assure  to  the  accused  every  degree  of  cer- 
tainty in  the  accusation,  necessary  to  a  full  understanding  of  the 
charge,  and  every  facility  which  justice  and  humanity  require 
for  making  his  defence.  The  hope  of  escape,  by  some  technical 
exception,  animates  every  culprit ;  he  generally  overrates  his 
chances  of  acquittal  from  this  source;  and  it  is  therefore  a  point 
of  the  greatest  importance  to  cut  off  this  hope  of  impunity,  to 
convince  the  accused  that  no  defect  of  form  can,  under  any  cir- 
cumstances, procure  his  escape;  and  that  the  only  chance  of 
safety  lies  in  an  acquittal  on  the  merits.  This  conviction  once 
deeply  impressed  on  the  minds  of  offenders,  and  counteracted  by 
no  examples  of  impunity  from  defects  of  form,  will  have  the  hap- 
piest consequences,  particularly  in  this  description  of  crime,  in 
which,  these  objections  are  at  present  most  common,  and  on 
which,  well  or  ill-founded,  the  guilty  place  the  greatest  reliance 
for  escape. 

This  part  of  the  code  provides  also  simple  forms  of  indictment, 
for  every  offence  contained  in  the  correspondent  division  of  the 
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work,  and  for  every  modification  of  these  offences";  from  which 
it  has  been  endeavored  to  discard  all  superfluous  allegations,  but 
to  give  to  the  accused  all  necessary  information  of  the  nature  of 
the  charge  against  him  ;  but  a  close  adherence  even  to  these  forms 
is  not  rendered  essential,  and  means  are  taken,  and  it  is  hoped 
effectual  means,  to  remedy  every  evil  arising  from  exceptions  to 
defects  of  form.  The  provisions  for  this  purpose  will  be  under- 
stood by  a  bare  inspection  of  the  articles,  and  require  no  expla- 
nation ;  they  are  new,  but  will  not  on  that  account  be  discarded 
without  a  proper  investigation  of  their  merits.  The  general 
rules  of  procedure  established  in  the  fourth  book,  which  are  ap- 
plicable to  all  offences,  will  be  developed  in  that  part  of  this  dis- 
course, which  relates  particularly  to  that  book.  I  now  pass  to 
the  consideration  of  a  few  rules  of  evidence,  contained  in  the  fifth 
book,  applicable  particularly  to  trials  for  offences  of  this  class. 

By  the  English  law  the  person  whose  name  is  forged  was  not 
admitted  as  a  witness  to  prove  the  forgery,  if  any  suit  could  have 
been  supported  against  him  on  the  instrument,  if  it  were  true. 
This  exclusion  is,  by  the  English  jurists,  endeavored  to  be  recon- 
ciled to  the  general  rule,  that  direct  interest  alone  shall  be  deem- 
ed an  objection  to  the  competency. 

1st.  From  the  consideration  that  the  forfeiture  consequent  on 
conviction,  vested  all  the  property  of  the  offender,  and  of  course 
the  instrument  on  which  he  was  convicted,  in  the  crown,  who 
neither  could,  nor  would,  enforce  the  payment  of  it  after  convic- 
tion; and  that  therefore  there  is  an  evident  interest  in  the  witness 
to  procure  such  conviction. 

2d.  That  it  is  the  practice  of  the  courts  to  impound  the  instru- 
ment on  which  a  conviction  for  forgery  took  place ;  that  is,  to 
keep  it  in  the  hands  of  their  officer  to  prevent  a  fraudulent  cir- 
culation, and  therefore  it  would  be  the  interest  of  the  witness  to 
procure  a  conviction,  because  in  that  case  the  difficulty  of  suc- 
ceeding in  a  private  suit  would  be  insurmountable. 

The  first  of  these  reasons  cannot  apply  here,  where  forfeiture 
is  unknown;  and  the  practice  on  which  the  second  is  founded, 
is  so  modified  in  the  new  code,  as  to  give  facility  to  the  bringing 
a  civil  suit,  even  on  an  instrument  which  in  the  criminal  court 


has  been  declared  a  forgery.  There  can  therefore  be  no  founda- 
tion for  alledging  an  interest,  that  would  render  the  witness  incom- 
petent under  our  law ;  and  to  exclude  him  for  any  other  of  the  rea- 
sons usually  alledged,  would  be  a  departure  from  principle,  and 
destroy  the  harmony  which  ought  to  prevail  between  the  rules  of 
evidence  in  criminal  and  civil  cases.  It  is  true  that  a  bias  may 
not  unreasonably  be  suspected  in  such  a  case  against  the  priso- 
ner. But  it  is  one  that  can  be  appreciated  by  the  jury,  and 
therefore  ought  to  go  to  credit,  rather  than  competency. 

In  adopting  this  rule  you  will  only  sanction  what  has  hereto- 
fore been  practised  in  this  state,  and  in  several  others  governed 
by  the  principles  of  common  law,  but  as  there  has  been  a  diversity 
of  decision  on  this  point,  and  as  the  English  rule  is  at  present 
observed  by  our  courts,  it  was  thought  proper  for  the  reasons  al- 
ledged, to  abrogate  it  by  a  legislative  provision. 


LIB.  III. 

CHAPTER  XIII. 

SECTION  IV. 

Of  Offences  affecting  the  validity  of  written  contracts. 
Art.  1 .  Whoever  shall  be  guilty  of  the  crime  of  forgery, 
shall  be  imprisoned  at  hard  labour  not  less  than  ten,  nor  more 
than  fifteen  years,  and  shall  forfeit  his  political  and  civil  rights. 
Art.  2.  He  is  guilty  of  forgery,  who  without  lawful  authori- 
ty, and  with  intent  to  injure,  or  defraud,  shall,  either  make  a 
false  instrument  in  writing,  purporting  to  be  the  act  of  another  ; 
or  alter  an  instrument  in  writing  then  already  in  existence,  by 
ivhomsover  made,  in  such  a  manner  that  the  false  instrument  so 
made,  (if  the  same  were  true)  or  the  alteration  in  the  true  instru- 
ment (if  such  alteration  had  been  legally  made)  would  have 
created,  increased,  defeated,  discharged,  or  diminished,  any  pe- 
cuniary obligation,  or  would  have  transferred,  or  in  any  manner 
have  affected  any  property  whatever. 

Art.  3.  He  is  guilty  of  making  under  the  last  preceding  ar- 
ticle, who  knowing  the  illegal  purpose  for  which  it  is  intended, 
shall  write,  or  cause  to  be  written,  the  signature,  or  the  whole,  or 
any  part  of  the  forged  instrument. — Therefore  several  persons 
may  be  each  guilty  of  making  the  same  forged  instrument. 

Art.  4.  He  who,  under  a  void  authority,  but  which  he 
shall  suppose  good,  shall  make  an  instrument  in  writing,  in  the 
name  of  another,  is  not  guilty  of  making  a  false  instrument,  al- 
though it  be  made  without  lawful  authority.  But  if  any  one 
without  a  legal  authority,  or  an  authority  he  shall  have  good 
reason  to  believe  a  legal  one,  shall  make  any  writing  over  a  blank 
signature,  or  on  the  back  of  a  paper,  containing  a  blank  signa- 
ture of  another — such  writing  is  a  false  instrument  in  writing. 
and  if  the  other  parts  of  the  definition  concur,  is  forgery. 

Art.  5.  The  words — instrument  in  writing,  in  the  2d  Art, 
comprehends  every  writing,  purporting  to  testify  the  will  or  in- 
tent of  the  party,  whose  act  it  purports  to  be,  whether  of  record. 
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tinder  seal,  or  private  signature,  or  in  whatever  form  it  may  be 
couched.  It  must  be  on  paper,  vellum,  or  parchment,  and  it 
comes  within  the  definition,  whether  the  words  be  traced  with  a 
pen,  or  stamped,  or  made  by  any  other  device  to  resemble  a  ma- 
nuscript. An  instrument  partly  printed,  and  partly  written,  is  a 
written  instrument.  But  if  the  whole,  including  the  signature, 
be  printed  with  types,  or  plates,  not  made  to  resemble  manu- 
script, it  is  not  a  written  instrument. 

Art.  6.  A  name,  or  commercial  firm,  or  the  style  of  a  corpo- 
ration, without  any  other  writing,  is  an  instrument,  when  made 
for  the  purpose  of  conveying,  creating,  or  destroying  an  interest. 

Art.  7.  In  order  to  constitute  the  making  a  false  instrument, 
it  must  purport  to  be  the  act  of  another.  Therefore  no  one  can 
be  found  guilty  of  forgery  for  making  an  instrument  signed  by 
himself,  or  by  his  authority  in  his  true  name.  Such  act  when 
done  with  a  fraudulent  intent,  is  a  different  offence  hereinafter 
provided  for. 

Art.  8.  The  word,  another,  in  the  definition  of  the  crime  of 
forgery,  includes,  the  United  States,  each  of  the  States,  and  Ter- 
ritories of  the  Union,  and  all  the  several  branches  of  the  govern- 
ments of  either  of  them,  including  this  State;  all  public  or  pri- 
vate bodies  politic  and  corporate;  all  partnerships  in  trade;  all 
courts;  all  officers,  public  or  private,  in  their  official  capacities; 
and  all  persons  whatever,  whether  real  or  fictious,  except  the  per- 
son making  the  forgery,  as  is  provided  in  the  last  preceding  ar- 
ticle. 

Art.  9.  The  word  whomsoever,  in  the  said  definition  as  ap- 
plied to  the  person,  by  whom  the  altered  instrument  was  origi- 
nally made,  is  used  in  its  most  extensive  sense,  and  includes  not 
only  all  those  mentioned  in  the  last  preceding  article,  but,  (in 
cases  where  the  instrument  at  the  time  of  making  the  alteration 
was  the  property  of  another,)  it  includes  also  the  person,  whose 
act  it  purports  to  be. 

Art.  10.  The  word  alter,  in  the  said  definition,  signifies  not 
only  erasing  or  obliterating  some  words,  letters,  or  figures,  or  ex- 
tracting the  writing  altogether,  but  the  substituting  other  words, 
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letters,  or  figures  for  those  erased,  obliterated  or  extracted,  and 
also  the  adding  any  other  words,  letters,  or  figures,  to  the  origi- 
nal instrument,  or  making  any  change  therein  that  shall  have 
any  of  the  effects  pointed  out  in  the  said  definition. 

Art.  11.  The  words,  "iftrue,"  in  the  said  definition,  in  de- 
scribing the  effect  of  an  instrument  falsely  made,  apply  as  well  to 
the  person  whose  act  the  instrument  purports  to  be,  as  to  the  in- 
strument itself;  therefore,  although  the  writing  be  made  in  a  fic- 
titious name,  it  is  forgery,  if  the  instrument  would  have  had  any 
of  the  effects  detailed  in  the  said  definition,  in  case  it  had  been 
made  by  a  real  person  of  the  same  name,  or  description,  and  if 
the  act  be  done  with  a  fraudulent  intent. 

Art.  12.  The  words"  pecuniary  obligation,"  used  in  the  said 
definition,  mean  throughout  this  Code,  not  only  such  as  have 
money  for  their  object,  but  every  obligation  for  the  breach  of 
which  damages  might  be  legally  recovered. 

Art.  13.  The  words  "  which  would  have  transferred,  or  in  any 
manner  have  affected  any  property  whatever,"  are  used  in  the  most 
extensive  sense.  All  property  real,  or  personal,  is  included,  as 
those  terms  are  defined  by  this  Code;  and  the  transfer  or  affecting 
such  property,  includes  every  species  of  disposition,  whether  to 
take  effect  immediately,  or  in  future,  on  condition,  or  absolutely, 
by  sale,  delivery,  will,  donation,  exchange,  pledge,  mortgage,  re- 
lease, discharge,  or  any  other  act  that  supposes  a  right  to  dispose 
of,  or  change  the  condition  of  said  property. 

Art.  14.  The  limitation,  at  the  beginning  of  the  said  defi- 
nition, is  strictly  to  be  adhered  to:  no  act  is  a  forgery  unless  done 
with  an  intent  either  to  injure  or  defraud. 

Art.  15.  The  injury  mentioned  in  the  last  preceding  article, 
means  injury  to  property,  real,  or  personal,  not  to  person,  or 
reputation — false  writings,  having  the  latter  tendency,  are  pro- 
vided for  in  another  part  of  this  Code. 

Art.  16.  If  any  one  shall  make  any  written  instrument  in 
his  own  name,  intended  to  create,  increase,  discharge,  defeat  or 
diminish  any  pecuniary  obligation  or  transfer,  or  affect  any  pro- 
perty whetever,  and  shall  put  a.  false  date  to  the  same  with  in- 
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tent  to  injure  or  defraud  ;  he  shall  be  fined  not  less  than  200,  nor 
more  than  500  dollars,  and  shall  suffer  imprisonment  at  hard 
labor  not  less  than  two,  nor  more  than  six  years. 

Art.  17.  If  any  one  shall,  with  intent  to  injure  or  defraud, 
make  any  instrument  in  his  own  name  intended  to  create,  in- 
crease, discharge,  or  diminish  any  pecuniary  obligation,  or  to 
transfer  or  affect  any  property  whatsoever,  and  shall  utter  or 
pass,  or  cause  it  to  be  altered  or  passed,  under  the  pretence  that 
it  is  the  act  of  another  who  bears  the  same  name,  he  shall  be 
fined  not  less  than  200,  nor  more  than  500  dollars,  and  confined 
at  hard  labor  not  less  than  three,  nor  more  than  six  years. 

Art.  18.  All  the  terms  of  the  two  last  preceding  articles, 
which  are  contained  in  the  definition  of  forgery,  in  the  2d  arti- 
cle, are  to  be  understood  in  the  same  sense  in  which  they  are 
used  in  the  said  definition. 

Art.  19.  If  any  one  having  in  his  power  a  paper  containing 
the  true  signature  of  another,  shall  on  the  other  side  of  the  same 
make  a  promissory  note,  or  bill  of  exchange  in  his  own  name,  so 
as  to  make  the  said  signature  appear  as  an  endorsement  on  such 
bill  or  note,  with  intent  to  defraud,  he  shall  suffer  the  punish- 
ment assigned  to  such  as  are  guilty  of  forgery. 

Art.  20.  Any  one,  who  shall,  with  intent  to  defraud,  utter,  as 
true,  or  to  pass,  any  forged  instrument  in  writing,  or  any  other 
instrument  in  writing,  the  making  of  which  is  by  this  section 
made  an  offence,  knowing  such  instrument  to  be  forged,  or  made 
contrary  to  the  provisions  of  this  chapter,  shall  suffer  the  same 
punishment  that  is  assigned  to  the  offence  of  forging,  or  making 
the  same. 

Art.  21.  Whoever  shall  in  this  state  engrave  any  plate  or 
prepare  any  implements  or  materials,  for  the  purpose  of  their 
being  employed  in  the  forging,  any  notes,  of  any  bank,  whe- 
ther such  bank  be  in  or  out  of  this  state,  or  whether  such  bank  be 
incorporated  or  not,  and  knowing  such  purpose,  and  with  intent 
to  defraud,  or  shall  have  in  his  possession,  any  such  plate,  im- 
plements, or  materials  made,  or  prepared  for  such  purpose, 
knowing  the  same,  and  with  intent  that  they  shall  be  used  in  the 
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forging  of  any  such  notes,  he  shall  be  imprisoned  in  solitude  not 
less  than  two,  nor  more  than  six  months. 

Art.  22.  Whoever  shall  have  in  his  possession  any  forged 
instrument,  in  writing,  or  any  instrument  the  making  of  which  is 
created  an  offence  by  this  chapter,  knowing  the  same  to  be  forged 
or  made  contrary  to  the  provisions  of  this  chapter,  with  intent 
fraudulently  to  utter  or  to  pass  the  same,  shall  he  imprisoned  at 
hard  labor  not  less  than  six  months,  nor  more  than  three  years. 

Art.  23.  If  any  one  shall  with  intent  to  defraud,  either  by  false- 
ly reading,  or  falsely  interpreting  any  instrument  in  writing;  or, 
by  misrepresenting  its  contents  in  a  material  part,  induce  any  one, 
who  either  from  ignorance  or  infirmity  is  incapable  of  reading  an 
instrument  in  writing,  or  who,  if  he  can  read  does  not  under- 
stand the  language  in  which  it  is  written,  to  sign  such  instrument 
as  his  act ;  by  the  purport  of  which  any  pecuniary  obligation  is 
created,  increased,  discharged  or  diminished  on  the  part  of  the 
person  signing  the  same,  or  any  of  his  property  whatever  pur- 
ports to  be  transferred,  or  in  any  manner  affected  ;  the  person  so 
offending  shall  be  imprisoned  at  hard  labor  not  less  than  six 
months  nor  more  than  three  years. 

Art.  24.  If  any  one  with  intent  to  defraud  shall  induce  ano- 
ther to  sign  any  such  instrument  as  is  described  in  the  last  pre- 
ceding article,  by  falsely  and  without  the  knowledge  of  such 
other,  substituting  it  for  another  instrument,  materially  different 
therefrom  which  the  said  person  intended  to  sign.  The  person 
so  offending  shall  be  imprisoned  at  hard  labor  not  less  than  six 
months  nor  more  than  three  years. 

Art.  25.     If  either  of  the  offences  described  in  the  two  last 
preceding  articles  shall  be  committed  by  a  public  officer,  whose  . 
duty  it  is  to  take,  or  to  record  public  acts,  or  by  any  counsellor  or 
attorney  at  law  the  term  of  imprisonment  shall  be  doubled  and  he 
shall  moreover  forfeit  his  political  rights. 


EXTRACT 

From  the  fir s I  Book,  containing  definitions  of -words  and  the  ex- 
planation of  phrases,  used  in  the  i-th  Section,  13th  Chapter  of 
the  third  Book. 

LAW — As  used  in  this  code,  this  word  signifies  all  those  rules 
of  action  established  by  the  people  of  the  State  in  their  Constitu- 
tion, or  adopted,  or  made  by  the  Legislature  in  conformity  with 
the  powers  given  by  the  Constitution,  and  according  to  the  forms 
it  prescribes. 

COROLLARIES. 
Cor.    1.  The  laws  in  force  in  this  State  are,  in  the  order  in  which 
they  are  here  enumerated  : 

1st.  The  Constitution  of  the  United  States,  because  it  was 
adopted  by  the  people  of  this  State,  when  they  became  a  member 
of  the  Union. 

2d.  The  laws  and  treaties  of  the  United  States  made  in 
conformity  with  the  Constitution. 

3d.  The  Constitution  of  the  State. 

4th.  The  laws  passed  under  the  Constitution  of  the  Stfate, 
and  in  conformity  with  it. 

5th.  The  laws  in  force  in  this  State  at  the  time  of  the  adop- 
tion of  the  Constitution,  and  which  have  not  since  been  changed 
or  repealed. 

6th.  The  law  of  nations,  so  far  as  the  same  has  been  ac- 
knowledged by  the  United  States,  also  forms  a  rule  for  the  govern- 
ment of  the  people  of  this  State,  obligatory  upon  them  in  virtue 
of  their  acceptance  of  the  Constitution  of  the  United  States. 

Cor.  2.  No  rule  imposed  by  any  other  authority  than  one  of 
those  enumerated  in  the  first  Corollary  has  the  force  of  law. 

Cor.  3.  No  act  of  the  Legislature  of  the  State  which  is  con- 
trary to  the  Constitution  of  the  State  or  of  the  United  States,  is 
law. 

Cor.  4.  Regulations,  which  corporations,  or  certain  bodies  of 
men  are  authorized  by  law  to  make,  are  not  called  laws,  but  by- 
laws or  ordinances. 
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PENAL  LAW — Is  a  law  commanding  certain  acts  to  be  done 
or  to  be  omitted,  for  the  preservation  of  civil  and  political  rights, 
and  denouncing  a  penalty  for  disobedience  to  be  enforced  in  the 
name  of  the  state. 

COROLLARIES. 

Cor.  1.  A  law  which  forbids  or  commands,  but  without  de- 
claring any  penalty  in  case  of  disobedience,  is  not  a  penal  law. 

Cor.  2.  Laws  which  impose  penalties  to  be  enforced  by  indi- 
viduals, or  societies,  in  their  own  names,  and  for  their  own  bene- 
fit, are  not  penal  laws. 

Cor.  3.  Laws  authorizing  courts  to  impose  fines  for  non-at- 
tendance of  jurors,  witnesses,  or  officers,  to  be  collected  by, order 
of  the  court  in  its  own  name  ;  are  not  penal  laws;  nor  are  laws, 
which  authorise  corporations  or  any  other  collective  bodies  to 
impose  fines  on  their  members. 

Cor.  4.  Ordinances  or  By-laws,  made  by  corporate  bodies  are 
not  penal  laws,  although  they  may  impose  penalties,  when  au- 
thorized by  law. 

Cor.  5.  A  law  declaring  certain  contracts,  or  acts  void,  for 
want  of  a  conformity  to  the  provisions  of  the  same,  or  of  any 
other  law;  or  a  law  from  which  such  nullity  may  be  inferred, 
is  not  a  penal  law. 

MILITARY  LAWS — Are  regulations  for  the  government  of 
the  military  force,  and  although  they  contain  penalties,  are  not 
considered  as  penal  laws. 

CIVIL  LAW. — Every  law  which  does  not  come  within  the 
definitions  of  Penal  or  Military  law  is  for  the  purposes  of  this 
code  called  by  the  general  term  of  civil  law. 

OFFENCE. — Is  the  doing  by  any  one  what  a  penal  law1  for- 
bids him  to  do,  or  the  omitting  that  which  such  law  commands 
him  to  perform  under  a  penalty. 

COROLLARIES. 

Cor.  1.  It  is  only  the  doing  that  which  is  directed  to  be  omit- 
ted, or  omitting  that  which  is  directed  to  be  done,  under  a  penal- 
ty ;  that  constitutes  an  offence — the  breach  of  any  other  part  of 
a  penal  law  is  not  an  offence. 
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Con.  .2.  The  doing  what  a  penal  law  forbids,  or  omitting  to  do 
what  it  commands,  is  not  an  offence  in  any  person,  not  coming 
within  the  purview  of  the  law. 

COROLLARY — In  this  code  is  used  not  so  much  to  designate 
ihe  just  consequence  that  according  to  strict  reasoning  ought  to 
he  drawn  from  any  proposition,  as  the  consequence  which  is  es- 
tablished by  law  as  resulting  from  the  definition  or  proposition 
to  which  it  refers.  Those  who  are  to  interpret  or  execute  the 
law  therefore  are  forbidden  to  modify  or  reject  any  such  conse- 
quence under  the  pretence  that  it  is  not  a  just  deduction. 

TO  DEFRAUD — Whenever  used  in  this  code,  means,  un- 
lawfully and  knowingly  to  appropriate  the  property  or  right  of 
another. 

COROLLARIES. 

Cor.  1.  Every  appropriation  of  anothers  rights  or  property, 
is  not  fraud,  it  must  be  unlawful — that  is  not  permitted  either  hy 
the  Civil  or  Penal  law,  and  it  must  be  known  to  be  such. 

Cor.  2.  Every  species  of  unlawful  appropriation,  enters  into 
this  definition  ;  therefore,  an  unlawful  appropriation  to  the  use 
of  another,  for  the  purpose  of  destruction,  or  of  any  other  pur- 
pose whatever,  as  well  as  for  the  benefit  of  the  offender  himself, 
are  comprehended  by  the  term. 

Cor.  3.  Fraud,  however  immoral  or  illegal,  is  not  in  itself  an 
offence.  It  only  becomes  so,  when  coupled  with  acts,  which, 
when  done  with  a  fraudulent  intent,  are  constituted  offences. 

TO  APPROPRIATE.— To  do  such  an  act  in  relation  to  pro- 
perty, as  none  but  the  owner;  or  to  rights,  as  none  but  the  person 
entitled  to  them,  or  some  one  legally  authorised  to  act  for  hiiit, 
can  lawfully  do. 

REAL  PROPERTY— Is  land,  and  every  thing  naturally  root- 
ed therein,  or  artificially  and  permanently  erected  on,  or  affixed 
to  the  soil. 

COROLLARIES. 

Cor.  1.  By  land  or  soil  is  meant  not  only  ground  capable  of 
cultivation,  but  every  other  solid  matter  composing  the  globe, 
during  the  time  that  it  forms  a  part  thereof.     Therefore,  rocks  or 
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minerals,  while  they  are  yet  in  the  quarry  or  the  mine,  enter  into 
this  definition  ;  but  cease  to  form  part  of  the  land  when  dug  out 
or  detached. 

Cor.  2.  Trees  and  any  other  vegetable  matter,  while  rooted  in 
the  soil,  whether  produced  by  nature  or  cultivation,  and  their 
fruits  while  attached  to  them,  are  real  property  ;  but  the  plants 
cease  to  be  so,  when  rooted  out  or  cut  down,  anil  the  fruits  when 
separated  from  the  plant  that  produced  them. 

Cor.    3.  Land  covered  with  water  is  real  property. 

Cor.  4.  The  rents  of  real  property  reserved  to  the  proprietor, 
while  unpaid,  whether  such  rent  be  reserved  in  money  or  other 
things,  is  real  property. 

Cor.  5.  Every  thing  that  is  erected  by  art  on  the  land,  which 
is  not  by  its  construction  calculated  and  intended  for  locomotion, 
and  all  things  fixed  to  such  erections,  as  parts  thereof,  are  real 
firo/ierty. 

Therefore,  a  building  erected  on  a  foundation  of  wood  or  stone, 
or  ou  posts,  is  real  property,  but  one  resting  on  wheels  or  slides, 
and  capable  of  motion,  and  intended  to  be  moved  from  place  to 
place,  is  not  real  but  personal  property  ;  as  are  also  all  furniture, 
ornaments,  or  implements  of  trade,  which  are  usually  moved  from 
place  to  place,  although  they  may  be  fastened  to  the  soil  or  to 
the  building. 

PERSONAL  PROPERTY.— Every  thing,  or  species  of  pro- 
perty, comes  under  this  description  that  is  not  real  property. 
COROLLARIES. 

Cor.  1.  Money,  bank  bills,  and  public  securities,  are  personal 
property,  as  are  the  certificates  or  other  evidences  of  ownership. 

Cor.  2.  Credits,  or  the  right  of  demanding,  sueing  for  money 
or  other  personal  property,  and  the  evidences  of  such  credits, 
are  personal  property — whether  the  same  be  debts  of  a  merely- 
personal  nature,  or  secured  on  land. 

Cor.  3.  Rents  or  annuities,  charged  on  land,  payable  to  any 
other  but  the  proprietor  of  the  land,  are  personal  estate. 
Cor.  4.  The  Title-Deeds  of  real  property  are  personal  estate 
Cor.  5.  Shares  in  any  banking,  commercial,  or  manufacturing 
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corporation  or  society,  and  the  certificates  and  other  evidences 
of  ownership  thereof,  are  personal  firofierty,  although  such  cor- 
poration may  own  real  estate. 

Art.  1.  TO  UTTER — As  applied  to  a  false  or  forged  instru- 
ment in  writing  means,  not  only  the  declaring  it  to  be  true  in 
words,  but  the  saying  or  doing  with,  or  in  relation  to  such  instru- 
ment, any  thing  that  shows  a  design  to  cause  another  to  believe 
that  such  instrument  is  true. 

Art.  2.  THE  OFFENCE  OF  PASSING— May  be  commit- 
ted not  only  by  delivering  the  false  or  forged  instrument  and  utter- 
ing it,  but  also  by  delivering  it  to  one  who  knows  it  to  be  falses 
for  the  purpose  of  enabling  him  to  defraud  others. 

Art.  3.  SIGNATURE.— The  word  signature,  (where  applied 
without  any  addition)  in  relation  to  an  instrument  in  writing, 
means  a  name,  a  firm,  or  a  mark  affixed  thereto,  in  order  to  give 
it  validity  as  the  act  of  the  party,  whose  name,  firm,  or  mark  is 
so  affixed.  The  name  of  a  witness,  subscribed  to  an  instrument, 
is  also  a  signature,  but  is  always  in  this  Code  accompanied-  by 
some  expressions,  to  distinguish  it  from  the  signature  of  the 
party  to  the  act. 

TO  SIGN— Means  the  affixing  of  the  signature. 


From  the  fourth  Book,  of  so  much  of  the  mode  of  firocedure  an 

relates  exclusively  to  Offences,  affecting  the  validity  of  written 

contracts. 

Art.  1.  The  charging  clause  in  indictments  for  forgery, 
where  the  whole  instrument  is  charged  to  be  falsely  made,  shall 
be  in  the  following  form : 

That   A.    B.    on   the  day  of  in  the  year 

at  (insert  the  place)  made  a  false  instrument  in  writing,  of  which 
the  following  is  a  copy  (insert  an  exact  copy  of  the  instrument) 
with  intent  to  injure,  or  defraud,  and  so  the  said  jurors  say,  that 
the  said  A.  B.  hath  committed  the  crime  of  forgery  contrary  to 
the  laws  of  the  state  of  Louisiana,  and  against  the  dignity  and 
peace  of  the  same. 

Art.  2.  Where  the  forgery  i,liargcd  consists  of  altering  an  in- 
strument, the  charge  of  the  indictment  shall  be  : 

That  A.  B.  at  on  the  day  of  in  the  year 

having  in  his  power  a  certain  instrument  in  writing  in  the  fol- 
lowing words  and  figures  to  wit :  (insert  copy  of  the  instrument 
as  it  was  before  it  was  altered)  made  certain  alterations  in  the 
instrument,  of  which  the  following  is  a  copy,  (insert  the  copy 
of  the  instrument  as  altered)  with  intent  to  injure  or  defraud — 
and  so  the  said  jurors  say  that  the  said  A.  B.  hath  committed 
the  crime  of  forgery  contrary,  &x. 

Art.  3.  When  either  from  the  obliterations  made  in  the  ori- 
ginal instrument,  or  from  other  causes,  it  may  be  difficult  to 
prove  its  exact  tenor,  in  such  cases  it  shall  be  sufficient  to  charge 
that  the  accused  had  in  his  power  an  instrument  of  writing,  pur- 
porting to  be  the  act  of  A.  B.  of  which  the  contents  are  not  suffi- 
ciently known  to  the  jurors,  to  set  the  same  literally  forth ;  and 
that  at  on  the  day  of  in  the  year  the  said 

C.  D.  altered  the  said  instrument,  so  as  to  change  the  same  into 
an  instrument  of  writing,  of  which  the  following  is  a  copy,  (insert 
the  altered  instrument)  with  intent  to  injure  or  defraud,  and  so 
the  jurors,  8cc. 

Art.  4.  When  the  forgery  shall   consist,  in  writing  over,  or 
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on  the  back  of  a  true  signature,  the  charge  shall  be  as  follows  : 

That  A.  B.  at  on  the  day  of  in  the  year 

having  in  his  power  a  paper,  on  which  was  written  a  true  signa- 
ture of  C.  D.  wrote  (over  the  said  signature,  or  on  the  back  of 
the  paper  containing  such  signature)  the  words  following,  to  wit : 
(insert  the  instrument  forged)  with  intent  to  injure  or  defraud, 
and  so,  Sec. 

Art.  5.  When  the  offence  shall  consist  of  an  alteration  by 
writing  a  false  signature  to  an  instrument  already  made,  but  not 
signed,  the  charge  shall  be  as  follows: 

That  A.B.  at  on  the  day  of  in  the  year         having 

in  his  power  an  instrument  in  writing  in  the  following  words  (in- 
sert the  instrument)  written  by  C.  D.  or  some  person  to  the  ju- 
rors unknown,  as  the  case  may  be,  altered  the  same  by  adding 
thereto  the  false  signature  of  the  name  of  the  said  C.  D.  with  in- 
tent to  injure  or  defraud,  and  so  tke  said  jurors  say  that  the  said 
A.  B.  committed  the  crime  of  forgery,  &c. 

Art.  6.  In  cases  where  the  offence  shall  consist  in  the  alter- 
ation of  an  instrument  purporting  to  be  the  act  of  the  accused 
himself,  the  charge  shall  be  as  follows  : 

That  A.  B.  having  before  that  time  made  a  certain  instrument 
in  writing,  of  which  the  following  is  a  copy,  (insert  it)  delivered 
the  same  to  C.  D.  and  that,  on  the         day  of        in  the  year 
at  the  said  instrument  then  being  the  property  of  (insert 

the  name  of  the  holder)  he,  the  said  A.  B.  with  intent  to  defraud 
or  injure,  altered  the  said  instrument  of  which  the  following  is  a 
copy,  (insert  the  altered  instrument)  with  intent  to  injure  or  de- 
fraud, and  so  the  jurors  say  that  the  said  A.  B.  has  committed 
forgery,  &c. 

Art.  7.  Where  the  forgery  consists  in  making  an  instrument 
in  the  name  of  a  fictitious  person,  then  the  indictment  may  be  in 
the  form  prescribed  by  the  first  article,  without  any  particular 
averment  that  the  name  of  the  person  was  fictitious,  and  it  may 
be  proved  on  the  trial  without  such  particular  averment. 

Art.  8.  The  charge  in  indictments  on  the  article  for  making 
instruments  with  false  dates,  shall  be  in  the  following  form : 
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That  A.  B.  on  the         day  of  in  the  year  at 

made  a  certain  instrument  in  writing,  whereof  the  following  is  a 
copy,  (insert  it)  which  instrument  was  falsely  dated,  with  in- 
tent to  injure  or  defraud  a  certain  C.  D.  (insert  the  name  of 
the  person  whose  interest  would  be  affected  by  the  false  dating, 
if  the  same  were  true)  contrary  to  the  laws  of  the  state  &c. 

Art.  9.  The  charge  in  the  indictment,  under  the  article, 

for  uttering  a  deed  under  the  pretence  that  it  was  the  act  of  ano- 
ther, bearing  the  same  name,  shall  be  in  the  following  form: 

That  A.  B.  at  on  the  day  of  in  the  year 

made  a  certain  instrument  in  writing,  of  which  the  following  is  a 
copy  (insert  it)  and  with  intent  to  defraud  (uttered  or  passed  J 
as  the  case  may  be,  the  same  to  C.  D.  as  the  act  of  another  per- 
son bearing  the  name  of  A.  B.  with  intent  to  injure  or  defraud 
contrary  to  the  laws,  &c  : 

Art.    10.     The  charge  in  an  indictment,  under  the  arti- 

cle, for  making  a  note  in  his  own  name,  on  a  blank  endorsement, 
shall  be  in  the  following  form: 

That  A.  B.  having  in  his  power  a  true  signature  of  one  C.  D. 
wrote  on  the  other  side  of  the  paper,  containing  such  signature, 
a  promissory  note,  or  bill  of  exchange,  (as  the  case  may  be) 
purporting  to  be  the  bill  or  note  of  him  the  said  A.  B.  and  signed 
with  his  name  or  firm,  (as  the  case  may  be)  so  as  to  make  the 
said  signature  appear  as  the  endorsement  of  the  said  bill  (or 
note)  with  intent  to  defraud  contrary  to  the  law  of  the  state,  &c. 

Art.   11.     The  charge  in  indictments  under  the  article 

for  uttering  or  passing  illegal  instruments  in  writing  shall  be  in 
the  following  form : 

That  A.  B.         on  the         day  of  in  the  year         ,  having 

in  his  possession,  or  under  his  controul  an  instrument  in  writing. 
of  which  the  following  is  a  copy,  (insert  it)  and  knowing  the 
same  to  be.  forged,  (if  a  forgery)  or  to  have  been  fraudulently 
made,  if  it  be  not  a  forgery,  but  any  other  instrument  the  mak- 
ing of  which  is  declared  by  the  1 1th  Chapter  of  the  4th  Section, 
•?d  Book  of  this  Code,  to  be  an  offence  uttered  or  passed  (as  the 
case  may  be)  the  said  instrument  to  one  C.  D.   with  an  intent  to 

defraud  contrary  to  the  laws,  &c. 
6 
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Am.  U.  The  charge  in  an  indie  tment  under  the  article,  must 
state  that  the  accused  prepared  the  plate,  implements,  or  mate- 
rials, or  had  such  plate,  implement  or  material  in  his  possession, 
(as  the  case  may  be)  for  the  purpose  of  being  employed  in  the 
forgery  of  Notes,  of  a  Bank,  (designating  it  by  name,  ana  stating 
where  the  said  Bank  is  held,)  knowing  such  purpose  and  with 
intent  to  defraud. 

Art  13.  The  indictment  for  having  a  forged  or  fraudulent 
instrument  in  possession,  with  the  intent  to  utter  or  pass  the 
same,  shall  charge  the  offence  in  the  following  form  i 

That  A.  B.  on  the  day  of  in  the  year  had  in  hi9 
possession  a  certain  instrument  in  writing  of  which  the  follow- 
ing is  a  copy,  (insert  it)  and  knowing  the  said  instrument  to  be 
forged,  or  to  have  been  fraudulently  made,  (if  it  be  not  a  forgery 
but  any  other  instrument,  the  making  of  which  is  by  the  13th 
Chapter,  4th  Section,  3d  Book  of  this  Code,  to  be  an  offence)  with 
intent  to  utter,  or  pass  the  same,  in  fraud  of  another,  contrary 
to  the  laws,  Sec. 

Art.   14.     The  indictment  for  offences  under  the  article 

for  procuring  a  signature  by  a  false  reading  or  interpretation  of 
an  instrument  shall  be  in  the  following  form  : 

That  A.  B.  being  a  person  who  from  infirmity  or  ignorance, 
(as  the  case  may  be)  could  not  read  (or  who  was  ignorant  of  the 
language,  naming  that  in  which  the  instrument  was  written,  as 
the  case  may  be)  and  that  C.  B.  on  the  day  of  in  the 

year  at  with  intent  to  defraud,  induced  the  said  A.  B. 

to  sign  a  certain  instrument  in  writing,  of  which  the  following 
is  a  copy,  (insert  copy)  by  falsely  pretending  to  read,  (or  inter- 
pret) if  the  instrument  was  in  a  language  not  understood  by  the 
person  signing  the  same,  (or  by  misrepresenting  the  contents  of 
the  said  instrument)  as  the  case  may  be,  so  as  to  cause  the  said 
A.  B.  to  believe  that  the  said  instrument  purported  to  be  mate- 
rially different  in  this,  to  wit :  (state  the  misrepresentation,  or 
false  reading,  or  false  interpretation)  contrary  to  the  laws  of  the 
state  of  Louisiana,  &c. 

Art.   15.  Every  indictment  for  forgery,  or  for  making,  alter- 
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ing,  passing  or  having  in  possession,  any  instrument  in  writing, 
contrary  to  any  of  the  articles  of  the  said  1 3th  Chapter  of  the 
4th  Section,  and  3d  Book  of  the  Code,  shall,  with  the  exception, 
contained  in  the  next  article,  contain  such  an  exact  copy  of  such 
instrument,  expressing  in  words,  whatever  is  so  expressed  in  the 
instrument,  and  in  figures,  what  in  the  instrument  is  expressed 
in  figures;  but  no  ornamental  engraving,  or  writing  contained  in 
the  instrument,  need  be  imitated  in  the  copy. 

The  only  case,  in  which  an  indictment,  for  the  offence  men- 
tioned in  the  last  article,  shall  be  good  without  containing  a  co- 
py of  the  instrument,  is,  where  the  instrument  has  been  destroy- 
ed by  the  act  or  procurement  of  the  accused,  in  which  case  that 
fact  must  be  charged  in  the  indictment,  and  must  on  the  trial  be 
proved ;  and  instead  of  the  copy,  the  instrument  must  be  de- 
scribed in  the  indictment  with  so  much  certainty,  as  to  show  that 
it  was  one  of  those,  which  would  have  had  some  one  of  the  ef- 
fects described  and  set  forth  in  the  definition  of  forgery,  con- 
tained in  the  article,  or  was  one  of  the  other  instruments,  the 
making  of  which  is  created  an  offence  by  the  13th  Chapter. 

Art.  16.  To  every  indictment  for  any  offence  under  the  said 
i3th  Chapter,  except  in  the  case  mentioned  in  the  last  article, 
the  foreman  of  the  grand  jury  shall  annex  the  instrument,  on 
which  the  indictment  is  found,  and  shall  mark  the  same  by  writ- 
ing, on  some  part  thereof,  the  initials  of  his  name,  and  the  said 
instrument  shall  remain  annexed  to  the  said  indictment  unless  it 
shall  be  withdrawn  by  leave  of  the  court. 

Art.  17.  It  shall  be  the  duty  of  the  clerk  of  the  court,  in  which 
any  indictment  or  information  for  any  offence  is  filed  ;  within 
days  after  the  same  shall  have  been  filed,  to  make  a  copy  thereof, 
and  to  deliver  the  same  to  the  sheriff,  to  be  served  on  the  accused, 
or  on  his  bail;  and  no  man  shall  be,  without  his  assent,  arraigned 
or  called  on  to  answer  any  indictment  or  information,  until  three 
whole  days  after  the  copy  shall  have  been  served  as  aforesaid  ex- 
clusive of  the  days  of  service  and  arraignments  have  elapsed. 

Art.  18.  Two  days,  at  the  least,  after  having  received  the 
copy  of  the  indictment,  and  one   day  at  the  least   before  his  ar- 
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raignment,  the  accused  shall  be  brought  into  court,  and  the  in» 
strument,  (if  there  be  any)  annexed  to  the  indictment,  shall  be 
exhibited  to  him ;  and  he  and  his  counsel  shall,  in  the  presence 
of  an  officer  of  the  court,  have  reasonable  time  allowed  them,  to 
compare  the  said  instrument,  with  the  copy  set  forth  in  the  in- 
dictment ;  and  to  consider  of  any  exception  they  may  think  pro- 
per to  make  to  the  indictment. 

Art.  19.  After  the  exhibition  of  the  instrument,  as  is  above- 
provided  for,  and  after  the  expiration  of  the  time  allowed  for  the 
examination  thereof,  in  cases  where  there  is  any  instrument  an- 
nexed, and  in  cases  where  there  is  no  instrument  annexed,  then 
at  such  time  as  the  court  shall  direct,  at  least  two  days  after  the 
service  of  the  indictment,  and  at  least  one  day  before  the  arraign- 
ment, the  accused  shall  be  set  at  the  bar  and  he  must  be  told  by 
the  clerk,  that  if  he  has  any  exception  to  make  to  the  indictment, 
for  any  want  of  substance  or  form,  or  for  any  variance  between 
the  said  indictment  and  the  instrument  thereunto  annexed,  or  for 
that  he,  the  accused,  is  not  indicted  by  his  true  name — that  he 
must  then  make  such  exception,  or  that  no  such  exception  will 
hereafter  be  heard. 

Art.  20.  If  the  accused  shall  make  no  such  exception,  an  entry 
shall  be  made  on  the  back  of  the  indictment  to  that  effect,  and  the 
accused  shall  be  remanded  to  prison,  if  in  custody,  or  to  his  bail, 
if  he  be  out  on  bail,  until  the  time  of  his  arrignment ;  and  no  mo- 
tion for  quashing  the  indictment,  or  for  an  arrest  of  the  judg- 
ment, shall  be  made  on  account  of  any  of  the  exceptions  men- 
tioned in  the  last  article. 

Art.  21.  If  the  accused  shall  alledge  for  exception,  that  he  is 

not  indicted  by  his  true  name,  he  must  state  what  such  true  name 

is  ;  and  the  prosecuting  officer  naay  then  immediately  amend  the 

9c-c  /jiZct.  ■<--  ■  inotimmowt,  by  inserting  such  name  ;  which  the  accused  shall  not- 

be  per-mitted  at  any  time  afterwards  to  disavow. 

Art.  22.  If  the  accused  shall  make  any  exception  to  any  want 
of  form  in  the  indictment,  or  to  any  variance  between  the  instru- 
ment of  writing  and  the  copy  in  the  indictment,  the  public  pro- 
secutor may,  if  he  think  the  said  exceptions  well  taken,  immedi- 
ately amend  such  defect  of  form  or  variance. 
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It  shall  be  optional  with  the  accused  to  make  the  exceptions, 
mentioned  in  the  preceding  articles,  verbally  or  in  writing — if  ver- 
bally made,  the  judge  shall  take  a  note  of  them  in  writing,  which 
shall  be  read  to  the  accused. 

Art.  23.  In  case  any  amendments  shall  be  made,  either  in 
virtue  of  the  two  preceding  sections  or  by  permission  of  the  court, 
as  is  herein  afterwards  provided  for,  the  court  may  allow  such 
further  time  for  the  arraignment  and  trial,  as  they  may  deem 
necessary  to  enable  the  accused  to  prepare  for  his  defence. 

Art.  24.  Whether  the  accused  except,  to  any  irregularity  in 
the  form  of  the  indictment,  or  to  any  variance  between  the  in- 
dictment and  the  copy  of  the  instrument  annexed  to  it,  or  not ; 
the  public  prosecutor  shall  be  permitted  to  amend  the  same,  at 
any  time  before  the  arraignment.  If  the  public  prosecutor  shall 
not  choose  to  amend  the  indictment,  according  to  any  exception 
made  by  the  accused ;  or  if  the  court  shall  be  of  opinion  that 
such  exception  relates  to  matter  of  substance,  and  is  not  amenda- 
ble under  the  provisions  of  this  chapter,  a  day  shall  be  assigned 
for  the  argument  of  such  exceptions,  previous  to  the  arraignment ; 
and  if  the  court  shall  allow  such  exception,  and  consider  them 
as  matter  of  substance,  the  accused  may  be  again  indicted  for  the 
same  offence,  and  shall  not  be,  on  that  account,  discharged  ;  but  if 
the  court  shall  allow  the  exceptions,  after  argument,  but  consider 
them  as  matter  of  form  only,  the  public  prosecutor  may  imme- 
diately amend  them. 

Art.  25.  In  an  indictment,  for  any  of  the  offences  created  by 
the  said  13th  chapter,  it  shall  not  be  necessary  to  charge  that 
the  instrument,  on  which  the  indictment  is  brought,  would,  if 
true,  have  had  any  of  the  effects  enumerated  in  the  article,  con- 
taining the  definition  of  the  offence,  or  specify  what  the  effect 
would  be,  or  to  name  any  particular  person  whom  it  was  the  in- 
tent of  the  accused  to  defraud  ;  or  to  state,  otherwise  than  by  the 
copy  thereof,  what  the  said  instrument  purported  to  be — or  to 
charge  that  the  offence  was  committed  against  the  form  of  any 
particular  statute. 

Art.  26.  All  the  rules  laid  down  in  the  Chapter  of  this 


Book,  regulating  the  form  and  substance  of  indictments  in  gene- 
ral, and  the  certainty  required  as  to  time  and  place,  apply  to  in- 
dictments under  the  said  13th  Chapter  of  the  3d  Section — sub- 
ject to  the  modification  and  exceptions  contained  in  the  article 
specially  relating  to  the  indictments,  under  the  chapter  last  men- 
tioned. 

Art.  27.  If  the  Grand  Jury,  which  found  the  indictment,  was 
illegally  constituted,  or  not  drawn  or  selected  in  the  manner 
directed  by  law,  or  not  sworn ;  the  accused  may  except  thereto, 
in  the  manner  directed  by  the  article — but  if  such  exception 

be  allowed,  it  shall  be  considered  as  matter  of  substance,  and  no 
amendment  shall  be  allowed. 

Art.  28.  If  the  exception  be,  that  it  does  not  appear  by  the 
indictment,  for  what  district  the  Grand  Jurors  were  summoned, 
or  in  what  court,  or  whether  they  were  sworn  or  not ;  it  shall  be 
considered  as  matter  of  form  and  amendable,  unless  the  exception 
state,  that  in  point  of  fact  the  Grand  Jury  were  not  summoned 
from  the  proper  district,  or  were  not  sworn,  or  that  they  were 
impannelled  in  another  court — in  which  case,  if  either  of  the  said 
last  mentioned  exceptions  of  fact  are  allowed,  it  shall  be  consi- 
dered matter  of  substance,  and  shall  not  be  amendable. 

Art.  29.  If  the  exception  be,  that  the  copy  of  the  instrument 
in  writing,  on  which  the  prosecution  is  founded,  is  not  contained 
in  the  indictment ;  or  that  the  original  is  not  annexed  in  cases 
where,  by  this  chapter,  such  copy  ought  to  have  been  inserted, 
and  such  original  annexed  ;  or  that  the  time  and  place  is  not  set 
forth,  at  which  the  offence  is  said  to  have  been  committed ;  or 
that  the  act  is  not  alledged  to  have  been  done  with  intent  to  de- 
fraud, or  injure ;  or  that  it  is  not  alleged  that  the  person  ac- 
cu  sed  committed  the  act,  which  constitutes  the  offence,  in  rela- 
tion to  the  instrument  set  forth  in  the  indictment,  in  the  manner 
required  in  this  chapter ; — either  of  these  exceptions  shall  be 
considered  as  matter  of  substance,  and  shall  not  be  amendable. 

Art.  30.  All  exceptions,  other  than  those  enumerated  in  the 
three  last  preceding  articles,  and  therein  designated  as  exceptions 
to  matter  of  substance,  shall  be  considered  as  exceptions  to  mat- 
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ter  of  form  ;  and  shall  be  amendable  in  the  manner  herein  before 
provided  for. 

Art.  31.  After  a  conviction,  no  judgment  shall  be  arrested 
for  any  defect  in  the  indictment,  either  in  substance  or  form,  or 
because  any  thing  is  inserted  in  the  charge  contained  in  such  in- 
dictment, which  is  not  punishable  by  law ;  but  if  any  matter  of 
substance,  which  ought,  according  to  law,  to  be  contained  in  the 
charge  of  indictment,  be  omitted — the  accused  may,  under  the 
direction  of  the  court,  prevent  any  evidence  being  given  of  such 
matter,  so  omitted  or  inserted. 

Art.  32.  When  the  accused  shall  be  convicted,  the  court  may 
grant  a  new  trial,  wherever  it  shall  appear  to  their  satisfaction 
that  improper  testimony  has  been  admitted  ;  that  the  verdict  was 
manifestly  against  evidence ;  that  there  has  been  any  gross  mis- 
conduct in  the  jury ;  that  important  evidence  for  the  accused  can 
be  produced  on  a  future  trial,  which  he  could  not  produce  on  the 
first ;  and  that  injustice  has  been  done  to  the  accused — all  this  is 
a  subject  for  the  sound  discretion  of  the  court,  as  well  in  rela- 
tion to  the  testimony,  by  which  the  facts  are  to  appear,  as  to  the 
effect  it  is  to  produce. 

Art.  33.  No  new  trial  shall  be  granted  after  an  acquittal, 

Art.  34.  In  cases  where  it  appears  that  the  jury  do  not  agree, 
and  that  the  life  or  health  of  one  or  more  jurors  will  be  endanger- 
ed, by  keeping  them  together,  the  court  may  direct  the  jurors  to 
be  dismissed  ;  and  in  such  case  the  accused  may  again  be  put  on 
his  trial  until  a  jury  shall  give  a  verdict. 

Art.  35.  The  civil  effects  of  any  instrument  in  writing  which  is 
made  the  foundation  for  a  criminal  prosecution,  shall  not  be  af- 
fected by  the  event  of  such  prosecution. 

Art.  36.  in  every  case  of  a  trial,  or  an  indictment,  founded  on 
a  written  instrument,  under  the  said  13th  Chapter,  of  the  4th 
Section,  of  the  3d  Book,  where  the  jury  shall  find  the  accused 
not  guilty ;  they  shall  also  declare  whether  the  said  instrument 
is  false  or  forged,  or  made  contrary  to  any  of  the  provisions  of 
the  said  13th  Chapter;  and  if  they  find  that  the  said  instrument 
is  not  false  or  forged,  nor  made  contrary  to  the  said  Chapter,  the 
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same  shall   be  delivered  to  the  person  from  whose  possession  it 
was  taken. 

Art.  37.  In  case  the  accused  is  convicted,  or  the  jury  shall, 
under  the  directions  of  the  last  preceding  article,  have  found  that 
the  instrument  was  false,  forged,  or  made  in  contravention  of  any 
article  of  the  said  13th  chapter,  the  same  shall  remain  attached 
to  the  indictment,  until  the  court  shall  make  other  order ;  which 
they  may  do  in  case  any  civil  suit  be  commenced,  which  may 
render  the  production  of  the  said  instrument  necessary,  to  any 
party  in  such  suit — but  on  such  terms  and  upon  such  security, 
as  the  court  may  deem  proper  to  prevent  fraud. 

Art.  38.  In  all  cases  where  the  accused  is  called  to  make  his 
exception  to  the  indictment,  he  shall  be  asked  by  the  court 
whether  he  has  counsel ;  and  if  he  shall  allege,  that  he  is  unable 
to  procure  counsel,  the  court  shall  assign  some  licensed  attorney 
to  conduct  his  defence  under  his  direction.  But  the  accused 
may,  in  all  cases,  have  the  advice  and  assistance  of  any  one  whom 
he  may  have  engaged,  whether  licensed  or  not,  to  aid  him  in  his 
defence.  But  such  employment  shall  not  deprive  the  prosecu- 
tor of  the  right  of  examining  such  person  as  a  witness,  to  state  any 
facts  which  came  to  his  knowledge,  either  prior  to  the  prosecu- 
tion, or  which  were  not  confided  to  him  by  the  accused,  after 
such  prosecution  was  commenced. 


EXTRACT 

From  the  fifth  Book  of  so  much  as  relates  to  the  Evidence  necessa- 
ry to  support  prosecutions,  (under  the  \Zth  Chapter,  4th  Sec- 
tion, of  the  third  Book)  for  Offences  affecting  the  -validity  of 
written  instruments. 

Art.  1.  No  one  can  be  convicted  for  any  offence,  unless  all  the 
matters  of  substance,  which  are  specially  declared  to  be  such, 
either  by  some  article  relating  to  offences,  generally,  or  some 
provision  as  to  a  particular  offence  be  proved,  subject  however 
to  the  modifications  and  exceptions  hereinafter  contained. 

Art.  2.  It  is  a  matter  of  substance  that  some  day  be  charged 
in  the  indictment,  but  except  in  cases  in  which  there  is  a  parti- 
cular provision  to  the  contrary,  it  is  not  necessary  for  conviction 
to  prove  that  the  offence  was  committed  on  the  day  laid  in  the  in- 
dictment, but  it  must  be  proved  to  have  been  done  before  the 
arrest,  and  within  the  time  beyond  which  the  prosecution  would 
have  been  barred  by  limitation. 

Art.  3.  Whenever  an  act  is  made  an  offence,  if  done  in  a  par- 
ticular place,  which  would  not  be  an  offence,  or  not  an  offence  in 
the  same  degree,  if  done  in  any  other  place;  then  such  place  must 
be  strictly  proved  on  the  trial,  as  the  same  is  alledged  in  the  in- 
dictment. In  all  other  cases  it  is  sufficient  to  prove  the  offence 
was  committed  within  the  local  jurisdiction  of  the  court,  in 
which  it  is  tried  ;  and  this  proof  is  necessary  in  all  cases  what- 
ever, except  those  in  which  by  law  the  offence  is  made  punishable, 
although  committed  out  of  the  district  or  out  of  the  state. 

Art.  4.  After  evidence  has  been  given  of  the  commission  of 
the  fact,  constituting  the  offence  within  the  local  jurisdiction  of 
the  court,  the  prosecutor  may  give  evidence  of  other  facts  con- 
nected with  such  offence,  which  may  strengthen  the  testimony 
already  given,  although  such  facts  did  not  take  place  within  the 
jurisdiction  of  the  court  before  which  the  cause  is  pending  :  pro- 
vided that  no  such  evidence  shall  be  received,  as  would  not  have 
been  admissible,  if  the  facts  offered  to  be  proved  had  taken  place 
within  the  jurisdiction  of  the  court. 
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Art.  5.  All  the  facts  and  circumstances  necessary  to  bring  the 
act  charged,  within  the  definition  of  the  offence,  must  be  proved, 
although  the  form  prescribed  for  the  indictment,  does  not  specie 
ally  charge  those  facts  or  circumstances,  and  every  word  and 
phrase,  in  such  definitions,  is  considered  as  substance,  and  must 
be  proved  in  the  sense  in  which  they  are  explained  by  the  law  ; 
or,  where  unexplained,  in  their  usual  sense. 

Art.  6.  That  the  instrument  on  which  any  prosecution  is  had 
under  the  13th  Chapter,  4th  Sect.  3d  Book,  would  have  had  any 
of  the  effects;  (if  the  same  had  been  true)  which  are  required  by 
the  definitions  of  the  several  offences,  created  by  the  said  Chapter, 
must  appear  by  the  instrument  itself;  and  when  it  does  so  appear, 
need  not  be  proved  by  any  other  testimony ;  and  where  the  in- 
instrument  is  one,  that  purports  to  transfer  or  affect  real  property; 
it  is  not  necessary  (except  only  in  the  case  of  offences  under  the 
art.  by  putting  a  false  date  to  an  instrument)  to  prove  that  there 
was  any  such  property  in  existence  as  is  referred  to  in  the  instru- 
ment, or  that  the  person  whose  act  it  purports  to  be,  had  any 
right  to  transfer  or  affect  the  same. 

Art.  7.  It  is  not  necessary  on  any  prosecution  under  any  of 
the  articles  of  the  said  4th  Sect,  of  the  13th  Chapter,  to  prove 
that  any  particular  person  was  actually  defrauded  or  injured,  by 
any  of  the  acts  thereby  constituted  offences,  but  the  genearl  de- 
sign to  injure  or  defraud,  is  of  the  essence  of  all  the  said  of- 
fences, and  must  be  proved. 

Art.  8.  If  any  charge  be  inserted  in  an  indictment,  not  neces- 
sary to  constitute  the  offence,  nor  required  by  law,  it  may  be  ex- 
cepted to  in  the  manner  provided  by  the  article ;  but  if  the 
accused  should  make  no  exception  thereto,  no  evidence  shall  be 
given  of  such  fact,  unless  it  would  have  been  good  evidence  on 
the  trial,  although  it  had  not  been  alledged  ;  and  in  no  case  shall 
the  accused  be  acquitted,  because  the  prosecutor  has  failed  in 
proving  an  allegation,  which  was  unnecessarily  inserted  in  the 
indictment. 

Art.  9.  When  there  is  a  particular  provision  as  to  any  offence 
which  contravenes  any  of  the  general  provisions  in  this  code,  the 
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particular  provision  is   to  be  considered  as  an  exception,  and 
must  prevail. 

Art.  10.  The  general  rule  that  all  persons  may  be  admitted  as 
witnesses,  except  those  who  are  especially  declared  by  law  to  be 
incompetent,  suffers  no  exception  in  prosecutions  for  forgery  and 
other  offences,  under  the  4th  Section  of  the  13th  Chapter,  p«p-  (/ &7~ 
sons  who  would  be  liable  to  action  on  the  instrument,  if  it  were 
true;  if  they  be  under  no  other  disability,  are  competent  witnes- 
ses ;  to  prove  as  well  the  falsity  of  the  instrument  as  any  other 
fact. 

Art.  11.  In  all  indictments  under  the  said  4th  Section  of  the 
13th  Chapter,  evidence  of  hand-writing  may  be  given,  either  by 
the  testimony  of  witnesses,  or  by  a  comparison  with  other  writ- 
ings duly  proved. 

Art.  12.  To  utter  or  pass  a  forged  or  false  instrument, 
knowing  it  to  be  such,  is  evidence  in  itself  of  a  fradulent  intent, 
which  cannot  be  countervailed  by  merely  showing  an  intent  to 
perform  the  obligation  which  would  have  been  created  by  the 
instrument  if  jt  were  true. 
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